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APAs in Australia, Canada and the United States: current 
developments and future directions 
 
Dr Michelle Markham, Queensland University of Technology 
 
 
Abstract: 
 
Australia, Canada and the United States have all in recent years introduced more severe penalties for 
non-compliance with transfer pricing documentation rules. At the same time, they have taken steps to 
enhance their APA programs to deal with the ensuing proliferation of transfer pricing controversies. 
These countries have also adopted the practice of issuing annual reports of their APA programs, 
documenting such issues as APA processing times, types and methodologies, along with the perceived 
benefits of entering into an APA from the point of view of the ATO, the CRA and the IRS.  
 
This paper will provide a comparative review of the abovementioned APA programs, looking at recent 
developments and outlining future directions. 
 
 
Introduction 
 
There appears to be widespread consensus that, in the 21st century, increasing globalization means that 
multinational enterprises (MNEs) are involved in an increasing number of inter-affiliate cross-border 
transactions1, thereby making themselves more susceptible to transfer pricing audits and adjustments. 
At the same time, fiscal authorities are introducing more onerous transfer pricing documentation rules 
accompanied by stricter penalties. 
 
The 2005 Ernst & Young Survey of Global Transfer Pricing Trends reaffirmed transfer pricing as a 
high priority tax issue for both governments and MNEs, and as the most important item on the current 
agenda of corporate tax directors.2 While transfer pricing has held centre stage as the dominant tax 
issue in the global marketplace for over a decade3, a significant increase in the use of Advance Pricing 
Agreements (APAs) has been recorded over the last two years. Almost a third of parent companies 
surveyed now view APAs as an important risk management tool, and twenty-three percent of parent 
companies have actually used an APA.4 Parent company satisfaction with the APA process is indicated 
by the fact that eighty-four percent of those using APAs have reported that they would do so again. 
Although APAs have previously been most widely utilised in the United States, Australia and the 
United Kingdom, they are now also rapidly gaining favour in Canada.  
 
The growing popularity of APAs can no doubt be ascribed, at least in part, to the rise in transfer pricing 
audits evident in many major trading nations, along with a concurrent rise in transfer pricing 
adjustments. For example, audits of parent companies in the United States rose from 30 percent to 37 
percent between 2003 and 2005, while similar audits in Canada rose from 12 percent to 28 percent (ie 
the number of audits more than doubled) over the same period.5 It should be noted that while the 
percentage of audits resulting in a transfer pricing adjustment remained fairly steady in the United 
                                                          
1  It has been estimated that over 60% of international trade is carried out within multinational 
enterprises, and that most of such trade consists of intercompany transactions. See the comments of 
John Neighbour of the OECD Centre for Tax Policy and Administration, and of Jim Killaly of the 
Large Business and International Division of the Australian Taxation Office in 'Transfer pricing in the 
sights of tax authorities' RAN ONE Current Features December 15, 2005 
http://www.ranone.com/features/news.asp?ID=4181. 
2  Ernst & Young 2005-2006 Global Transfer Pricing Surveys: Global Transfer Pricing Trends, 
Practices, and Analysis, November 2005 4-5. 
3 This dominance was reported in all five biannual Ernst & Young Global Transfer Pricing Surveys. 
4 This figure is up from 14% in 2003. See: Ernst  & Young Survey, above n 2 9. 
5 Ibid, Table 7: Known Outcomes of Audits. 
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States (dipping slightly from 40 percent in 2003 to 38 percent in 2005), in Canada the percentage of 
such adjustments rose sharply from 45 percent in 2003 to 81 percent in 2005.6  
 
While the Ernst & Young 2005 Global Transfer Pricing Survey does not provide corresponding figures 
for Australia, the Australian Taxation Office (ATO) has recently revealed that in the 2004-05 financial 
year 87 risk reviews focusing on profit shifting arrangements were conducted in the large business 
sector, along with 26 audits with a transfer pricing focus. This resulted in the sum of  $ 42.2 million in 
tax and penalties being raised.7 Furthermore, in the 2005-06 financial year, the ATO plans to conduct 
25 transfer pricing audits in the large business sector, and to conduct 40 reviews and 25 so-called 'profit 
shifting audits' in the small to medium enterprise (SME) market.8 It has also vowed to 'continue to 
escalate high risk cases into audits'. 9  This active targeting of transfer pricing practices has led 
Australian tax practitioners to warn of the inevitability of an audit or review, even for Australian-
headquartered businesses that once were relatively immune to such measures.10 
 
Going through an audit is a time-consuming, stressful and costly experience for an MNE. The average 
worldwide threatened transfer pricing adjustment for an MNE is reported to be $30.6 million.11 Against 
this background, the option of entering into an APA becomes increasingly attractive. 
 
 
Penalties 
 
While the high level of transfer pricing audits and adjustments in Australia, Canada and the United 
States represent an incentive for MNEs to investigate APAs, the increasingly harsh penalties adopted in 
these countries provide a further impetus to the quest to avoid transfer pricing controversies and their 
consequences. 
 
When a transfer pricing adjustment is made in Australia, the penalties imposed range from 0-50%.12 In 
order for taxpayers to escape penalties, they must supply extensive contemporaneous documentation 
that provides a reasonably arguable position. The situation is such that: 'The magnitude of the penalty 
is…related to the taxpayer's culpability regarding the reasonableness of compliance. However… no 
definition of reasonableness is provided (even in ATO rulings), and the taxpayer is in effect left 
"shadow-boxing" with a nebulous requirement.'13  
 
Over the last few years, Australian tax practitioners have expressed their concern that taxpayers who 
conduct post-lodgment prudential reviews and create documentation of a non-contemporaneous nature 
will not be safe from penalties, 14  while penalties may likewise be difficult to avoid if the 
documentation supplied is contemporaneous but for some reason is considered to be incomplete. 
Although transfer pricing documentation reviews are on the rise worldwide, the ATO in particular have 
                                                          
6 Ibid. 
7 ATO Compliance Toolkit - Transfer Pricing Tuesday, 20 December 2005. 
8 Ibid. 
9 Ibid. 
10 Paul Koenig 'Australia: Transfer pricing audits become more frequent' (April 2005) International 
Tax Review 1. 
11 Carmen Lau 'Transfer Pricing audits - not if, but when' (March 2005) PriceWaterhouseCoopers 
Australia 2, referring to the 2003 PricewaterhouseCoopers Global Transfer Pricing Dispute Resolution 
survey. 
12 If the arrangement was entered into for the sole or dominant purpose of reducing or eliminating tax, a 
penalty of 50% of the tax avoided must be paid. If the taxpayer had a reasonably arguable position, this 
is reduced to 25% of the tax avoided. The Commissioner must find that the adjustment relates to a 
'scheme' under Part IV A (the anti-avoidance provision). In other cases, a 25% penalty is imposed, or a 
10% penalty where the taxpayer has a reasonably arguable position. TR 98/16 'Income tax: 
international transfer pricing - penalty tax guidelines'. 
13 Michelle Markham The Transfer Pricing of Intangibles (2005) Chapter 6.3.  
14 D. Goldner  'ATO Adopts 'No Fault--No Penalty' Line to Transfer Pricing' Press Release 5 November 
1998 <http://www.deloitte.com.au/library/677.asp>.  
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been 'found to be more active in their review of transfer pricing documentation than almost any other 
tax authority in the world.'15 
 
In the United States, the legislation provides for two categories of section 482-related valuation 
misstatement penalties, with taxpayers paying a 20-40% penalty for underpayment of tax.16 Penalties 
may be avoided if there was reasonable cause and the taxpayer acted in good faith with respect to the 
transaction, although no 'good faith' exception applies to the imposition of the net adjustment penalty.17 
Penalties are imposed not only where negligent or unreasonable misstatements occur, but also where 
there is any failure to obey the strict transfer pricing rules. Practitioners have for some time expressed 
the view that  'the penalty provisions under U.S. Code section 6662(e) provide little room for error for 
large multinationals.'18 
 
Furthermore, a national directive (known as the 'Langdon' directive) issued in the United States in 
January 2003 has ensured that these penalty provisions are strictly applied.19 Internal Revenue Service 
(IRS) field examiners have been instructed to enforce the transfer pricing regulations more actively, 
and to request contemporaneous documentation at the beginning of every transfer pricing audit. This 
directive also introduced restrictions on the discretion of IRS field agents to waive penalties, requiring 
penalties to be imposed when the section 6662(e) thresholds are exceeded, and where any of the 
transfer pricing documentation requirements have not been met.  
 
Unlike Australia and the United States, prior to June 18, 1998 Canada did not have any penalties 
attributable to transfer pricing adjustments. However, the Canada Revenue Agency's (CRA) 
determination to consistently enforce Canada's transfer pricing rules has dramatically changed this 
situation. Penalties are now imposed pursuant to section 247(3) of the Canadian Income Tax Act 
(ITA)20 if a transfer pricing adjustment exceeds a specific threshold, namely the lesser of $5 million or 
10% of gross revenues. The risk of incurring penalties is heightened by the fact that these provisions 
are applied automatically if the taxpayer has failed to make 'reasonable efforts' 21  to prepare 
contemporaneous documentation according to the provisions of section 247(4).22 This documentation 
must be available when tax returns are due.  
                                                          
15 'Take care with transfer pricing, warns Ernst & Young' Ernst & Young Transfer Pricing Survey 2005 
Press Release 18 November 2005 2. 
16 See sections 6662(e) and 6662(h) of the Internal Revenue Code (IRC). A so-called transactional 
penalty may be triggered by a variance of the transaction price from the appropriate amount determined 
under section 482, in excess of a specified threshold, and a net adjustment penalty may be triggered by 
a net section 482 transfer price adjustment in excess of a specified threshold. In each case, a penalty of 
20% of the underpayment of tax is levied where this understatement is due to a substantial valuation 
misstatement, while a penalty of 40% of the underpayment is levied where it arises out of a gross 
valuation misstatement. 
17 See Markham, above n 13, chapter 6.2.3. 
18 R.E. Ackerman  'Resolution of Transfer Pricing Disputes for Large & Small Businesses Using APAs' 
(June 2000) Ernst and Young International Tax Services: Transfer Pricing 2.  
19  See LMSB Directive: Transfer Pricing Compliance Processes, 22 January 2003, known as the 
Langdon Directive, as it was issued by Larry Langdon, Large and Mid-Size Business Division 
Commissioner of the Internal Revenue Service. 
20 The Canadian Income Tax Act received Royal Assent on June 18, 1998.  
21 Practitioners have commented that there is no standard guidance, and therefore what constitutes 
reasonable efforts is at the CRA's judgment - See, for example, Titus I. Deac 'Do the documents right' 
(January-February 2003) camagazine.com 3. 
22 Subsection 247(4) of the ITA deems a taxpayer not to have made 'reasonable efforts' to determine 
and use arm's length transfer prices or allocations unless the taxpayer has prepared or obtained records 
or documents which provide a description that is complete and accurate in all material respects of: 
(i) the property or services to which the transaction relates; 
(ii) the terms and conditions of the transaction and their relationship, if any, to the terms and 
conditions of each other transaction entered into between the participants in the transaction; 
(iii) the identity of the participants in the transaction and their relationship to each other at the time 
the transaction was entered into; 
(iv) the functions performed, the property used or contributed, and the risks assumed for the 
transaction by the participants in the transaction; 
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In March 2003, the CRA issued a similar directive to the Langdon directive, strongly suggesting to 
field auditors that they request contemporaneous documentation at the start of every transfer pricing 
audit.23 In October 2004 the CRA went a step further and issued a mandatory directive24 instructing 
field auditors to issue formal requests for transfer pricing documentation to taxpayers at the initial stage 
of an audit. Field auditors are now required to apply the "letter of the law", as they are precluded from 
exercising professional judgment or discretion - no consideration is given as to whether taxpayers are 
large or small, or to whether they have been cooperative and compliant in previous transfer pricing 
audits. Practitioners have commented that taxpayers will consequently 'bear an increased level of 
enforcement despite the low level of potential tax gains that may exist.'25 
 
Prior to 2004 the CRA had not imposed any transfer pricing penalties. However, a corollary of the 
CRAs changing stance towards transfer pricing was the formation in 2004 of the Transfer Pricing 
Review Committee. Its task was to review all potential penalties, and by May 2005 this new Committee 
had imposed penalties in over one-half of the cases it had reviewed.26 It is therefore not surprising that 
Canadian parent companies are joining their counterparts in the United States and Australia in pursuing 
controversy management tools such as APAs. 
 
While MNEs in Australia, Canada and the United States face increased scrutiny, more onerous transfer 
pricing documentation rules and a greater risk of audits, adjustments and penalties, taxpayers with an 
APA effectively eliminate the risk of a transfer pricing audit. 27  They will not be subject to an 
adjustment where a tax return is filed for a covered year consistent with the agreed transfer pricing 
                                                                                                                                                                      
(v) the data and methods considered and the analysis performed to determine the transfer prices or 
the allocations of profits or losses or contributions to costs, as the case may be, for the 
transaction; and 
(vi) the assumptions, strategies, and policies, if any, that influenced the determination of the 
transfer prices or the allocations of profits or losses or contribution to costs, as the case may be, 
for the transaction. 
23 Albert Baker & Gary Zed 'Contemporaneous Documentation' (January 2005) 13 Canadian Tax 
Highlights 1. 
24 CRA TPM-O5 Contemporaneous Documentation October 13, 2004. 
25  Ron Holowka 'Canada Revenue Agency Posts New Transfer Pricing Memorandum: TPM-05, 
Contemporaneous Documentation ' Ottawa Business Journal Monday January 10 2005 4. 
26 See: KPMG Canada 'CRA Applies Transfer Pricing Penalties in 50 per cent of Files' Transfer 
Pricing 60 Seconds May 19, 2005 1. The CRA's Transfer Pricing Review Committee (TPRC) had, by 
May 17, 2005, reviewed 27 transfer pricing files and recommended that penalties be applied in 14 of 
these files. KPMG observed: 'in our experience, the TPRC appears to be applying the letter of the law 
in reviewing the potential application of transfer pricing penalties. For example, if the transfer pricing 
documentation is due by June 30 of a given year in order to be contemporaneous, the TPRC will not 
consider documentation prepared after that date in making its determination.'  
27 See: ATO publication Advance Pricing Arrangement Program 2004-05 update September 2005, 
Statement of the Purpose and Benefits of APAs and Considerations when Entering the Program. In 
relation to the situation in Canada, a practitioner has commented: 'Apart from meeting the 
contemporaneous documentation requirements of section 247(4) of the Canada Income Tax Act and 
ensuring that the tax records show that APA terms and conditions are being met, taxpayers do not have 
to worry about transfer pricing reassessments and in-depth transfer pricing examinations. In addition, 
as long as a taxpayer is under an APA and is continuing to meet the requirements of the APA, no 
transfer pricing penalties will be levied under section 247(3) of the Act' - Martin Przysuski, a former 
CRA international tax auditor, quoted in Robert Feinschreiber & Margaret Kent 'Advance Pricing 
Arrangements (APAs) in Canada' (November 2004) 6 Corporate Business Taxation Monthly New 
York 13. In relation to the situation in the United States, see: IRS Announcement 2005-27, Attachment 
A, paragraph 5 of Model 1 Advance Pricing Agreement (Based on Revenue Procedure 96-53) and 
paragraph 5 of Model 2 Advance Pricing Agreement (Based on Revenue Procedure 2004-40), which 
state: 'Compliance.   a. For each taxable year covered by the APA (APA Year), if Taxpayer complies 
with the terms and conditions of this APA, then the IRS will not make or propose any allocation or 
adjustment under I.R.C. section 482 to the Covered Transactions.'  
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method (TPM),28 nor will they incur penalties, except in relation to non-arm's length dealings which are 
not covered by the APA, or where they have not complied with the terms and conditions of the APA.  
 
APA are consequently advocated on the basis that: 
 
By completing the APA process, the company guarantees itself a safe harbor from both 
penalties and adjustments. Those firms that choose to go through the process of obtaining the 
multilateral APA will have even greater benefit but will have a longer period to obtain the 
APA because both authorities must examine the agreement.29 
 
 
APA Programs in the United States, Australia and Canada 
 
While APA reports in the United States and Canada provide details of such agreements dating back to 
1991 and 1993 respectively, Australian reports only date back to the financial year ending 30 June 
2003. (However, it has been over a decade since the ATO issued its first public guidance on procedures 
for bilateral and unilateral APAs in TR 95/2330). Some insights into current developments and possible 
future directions for APAs can be gleaned by an examination of the most recent APA Program reports 
issued by the respective revenue authorities.31 
 
The latest US APA Program Report presents APAs as an alternative to "the traditional examination 
process"32, ie to an audit. Transfer pricing issues are flagged as one of the largest issues identified in 
MNE audits. An APA represents a binding contract between the IRS and a taxpayer, whereby the latter 
agrees not to seek a transfer pricing adjustment under section 482 of the Internal Revenue Code (IRC) 
if the taxpayer files its tax return for a covered year consistently with the TPM that has been previously 
agreed on with the revenue authority. The case for APAs is presented as a 'voluntary'33 choice between 
resolving transfer pricing disputes in a principled, cooperative manner and risking an audit, an 
increasingly likely event. 
 
In the 2004-05 update of its APA34 Program, the ATO adopts a more collaborative approach than its 
US counterpart, stressing the 'complementary benefits'35 to be gained from utilising this controversy 
management tool. These benefits include the provision of greater certainty for all parties, while 
reducing the risk of audits and penalties. In similar fashion, the latest CRA APA Program Report 
describes the Program as a 'service provided by the CRA to assist taxpayers in resolving transfer 
pricing disputes that may arise in the future with a proactive approach that gives tax certainty to all 
stakeholders.'36  
 
                                                          
28 Note: 'An APA will contain procedures to allow the taxpayer to adjust its operating results in order to 
account for minor changes in markets, products, or other economic matters, so that the APA can 
provide the appropriate results if changes occur. An APA generally provides for compensating 
payments to be made (after the end of the taxable year) to adjust the pricing of transactions so they 
comply with the agreed range, if the agreed parameters are met'. Markham, above n 13, chapter 8.4.1.  
29 J. William Harden & Timothy B. Biggart 'Advance Pricing Agreements: A Chance for Certainty 
Amidst Chaos, Part 2' (October 2004) 86 Strategic Finance Montvale 12. 
30 TR 95/23  'Income tax: transfer pricing - procedures for bilateral and unilateral advance pricing 
arrangements'. 
31 The Internal Revenue Service (IRS) released IRS Announcement 2005-27, covering the activities of 
the US APA Program during the calendar year 2004 on March 31, 2005. The Australian Taxation 
Office (ATO) released its Advance Pricing Arrangement Program 2004-05 update covering the 
financial year ending 30 June 2005 in September 2005, and the Canada Revenue Agency (CRA) 
released its 2004-2005 CRA APA Program Report, covering the financial year ending March 31, 2005 
in March 2006.  
32 IRS Announcement 2005-27, Background. 
33 Ibid, The APA Process. 
34 The ATO and the CRA refer to 'Advance Pricing Arrangements' rather than the 'Advance Pricing 
Agreements' referred to by the IRS. 
35 ATO publication, above n 27, Introduction. 
36 CRA APA Program Report 2004-2005, Introduction. 
 6
The CRA takes pains to emphasise the difference between an APA and an audit, with the focus of the 
former being on forward tax years rather than past tax years, and 'encourages all taxpayers with related 
party transactions to consider whether an APA is an appropriate choice' 37 . The importance of 
transparency is highlighted, with the CRA on its part striving to provide insights into the approaches 
taken by it and its treaty partners on difficult transfer pricing issues via the provision of comprehensive 
statistical analyses. Mutual cooperation and a free flow of information are seen as key components of 
an effective APA. 
 
 
Current APA processing times, types and methodologies 
 
One of the ostensible advantages that an APA has over an audit is a considerable reduction in time 
costs. The IRS has warned taxpayers that a significant transfer pricing issue may generally take eight 
years or more to resolve in an audit situation. 38  Despite this apparent time saving, the revenue 
authorities in Australia, Canada and the United States have all recently demonstrated an awareness of 
the need to speed up their APA processes. 
 
The ATO aims to complete an APA within 12 months, subject to 'the extent of cooperation between us, 
the taxpayer and, where appropriate, the foreign tax authority'.39 APAs completed in 2004-05 took on 
average 18 months to process, with the average time for unilateral application completions being 13 
months, and 23 months for bilateral applications. Some of the reasons for the slower completion times 
for bilateral applications include the complexity of a matter and the differing technical positions 
adopted by the ATO and foreign revenue authorities. However, the Ernst & Young 2005 Global 
Transfer Pricing Survey revealed that 67% of Australian respondents who used a bilateral APA 
obtained it within 12 months, a significantly better result than the survey's global average. This optimal 
result has been attributed by tax practitioners to the well-organised APA program run by the ATO.40 
 
The CRA APA Report 2004-2005 does not provide a statistical analysis of average APA completion 
times for bilateral and unilateral APAs. However, the CRA has confirmed that the average time to 
complete a typical APA (from prefiling to closing letters) has been reduced from three and a half years 
to two years.41 The CRA is currently considering strategies to decrease the average time it takes to 
complete an APA.42 Bruce Messenger, the APA Program coordinator for Canada, has indicated that the 
average time to close a bilateral APA is now less than 24 months.43 Transfer pricing practitioners have 
confirmed that the CRA's APA statistics 'seem to suggest that the APA process has become far more 
efficient than in the past.'44 
 
Although US APA completion times may still be shorter than the corresponding audit completion times, 
there has been a significant rise in the negotiating times for both unilateral and bilateral APAs. In 2004, 
the average time to complete a unilateral APA was 22.3 months (18.4 months was the median), while 
the average time to complete a bilateral APA was 51.2 months (with the median being 43 months).45 
 
IRS awareness of the need to strengthen the performance of the US APA Program, including the need 
to improve timeliness, resulted in two days of public hearings on the Program in February 2005, in 
order to receive input from interested parties on how to make the program more effective and user-
                                                          
37 Ibid, Executive Summary. 
38 IRS Announcement 2000-35, Background. 
39 ATO publication, above n 27, APA Processing Times. 
40 See the comments of Ernst & Young New Zealand's National Director of Transfer Pricing Leslie 
Prescott-Haar, in 'Take care with transfer pricing, warns Ernst & Young' Ernst & Young Transfer 
Pricing Survey 2005 Press Release 18 November 2005 2. 
41  See: CRA Advance Pricing Arrangement Program Development Strategy at http://www.cra-
arc.gc.ca/tax/nonresidents/comp/apa-e.html. 
42 Ibid, Further improvements to be made.  
43 Steven Harris et al 'The path to resolving transfer pricing conflict' (July 2004) International Tax 
Review Supplement - Transfer Pricing 7.  
44 Martin Przysuski, above n 27 12.  
45 IRS Announcement 2005-27,  APA Program Statistical Data [§ 521(b)(2)(C) and (E)], Table 2: 
Months to complete APAs. 
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friendly.46 This was followed by the announcement of specific incentives to improve the program by 
IRS Chief Counsel Donald L. Korb in May 2005.47  
 
The new procedures will call for both a taxpayer official and an APA manager to commit, inter alia, to 
an agreed case schedule and a target date for completion of the case. If this target date passes and the 
case is not completed, the parties will be required to submit a joint status report to the APA 
management explaining the reasons for the delay and mapping out how the case will be wrapped up in 
a 'reasonable time' - normally 3-6 months. If the case has still not been resolved by this new target date, 
the new procedures will provide automatically for an "all hands" meeting of the APA Team, the 
taxpayer and its representative, and APA management to solve the problem. The expectation is that this 
will result either in a speedy resolution or in the withdrawal of the case from the program. Other 
initiatives which may improve APA timelines include steps to increase specialization within the 
program to promote efficiency, quality and consistency, and to increase APA staffing. It remains to be 
seen what impact these initiatives will have on APA processing times. 
 
The ATO completed 38 APAs in the 2004-05 financial year, including 12 renewals of previously 
negotiated APAs. These consisted of 20 unilateral and 18 bilateral agreements.48 While the ATO 
encourages bilateral APAs, they have discovered that enterprises with relatively smaller turnovers 
prefer unilateral agreements. An applicant's choice of APA can be influenced by their having dealings 
with a wide variety of jurisdictions, making multilateral or numerous bilateral APAs too difficult 
and/or too costly to obtain. Multilateral APAs are reputedly problematic to negotiate.  
 
Interestingly, SME APAs accounted for 9 of the arrangements completed in 2004-05. SMEs have 
certainly not escaped the ATO's attention - as mentioned above, there has recently been an increasing 
number of audits and reviews of this sector. Practitioners have commented on the risk of SME audits, 
noting 'Where tax officers find records are poor, this will lead to an audit'.49 The ATO in turn has 
attributed the high number of APAs for this sector to 'SME taxpayers using APAs to address our 
concerns about the risk of a transfer pricing audit.'50 At the commencement of an SME audit, the ATO 
may offer the business an opportunity to enter into an APA.51 One advantage of such an SME APA is 
that on average they take 40% less time to complete than one from a large business industry segment.52 
 
The CRA completed 17 APAs for the fiscal year ending March 31, 2005.53 At that time the CRA had 
completed 89 APAs, while another 38 were in progress. Bilateral agreements were favoured (81%), 
followed by unilateral (17%) and multilateral agreements (2%). Both the CRA and its APA applicants 
are focused on bilateral arrangements, as these afford the highest degree of tax certainty. Canada has 
recently streamlined APA procedures for small business taxpayers (see below), which may result in 
SME APAs in the future. 
 
Despite problems with APA processing times, the IRS executed 65 APAs (27 unilateral, 37 bilateral, 
and one multilateral) in 2004, an increase from the 58 APAs executed in 2003. Nine small business 
taxpayer APAs were executed in 2004, down from 12 in 2003. On average, these took longer to 
complete in 2004 (18.8 months in 2004 as opposed to 13 months in 2003).54 Hopefully the IRS 
                                                          
46 See: Public Hearings on the Advance Pricing Agreement Program, Announcement 2004-98. 
47 See: Donald L. Korb, Chief Counsel for the Internal Revenue Service 'Remarks at the TEI Region 
VIII Conference - APA Program Initiatives' Phoenix, Arizona, May 4, 2005. 
48 ATO publication, above n 27, Unilateral and Bilateral APAs. 
49 Tony Ferrers 'Australia - Transfer Pricing Update' (February 2005) Tax Planning International Asia-
Pacific Focus 1. 
50 ATO publication, above n 27, APA Processing and Program Update for 2004-05. 
51 ATO publication International Transfer Pricing - A simplified approach to documentation and risk 
assessment for small to medium businesses March 2005, How we score risk. 
52 ATO publication, above n 27, APA Processing times. 
53 CRA APA Program Report 2004-2005, Current State of the APA Program (year end March 31, 
2005). 
54 See: IRS Announcement 2005-27, APA Program Statistical Data, Table 10: Months to complete 
Small Business Taxpayer APAs, and IRS Announcement 2004-26, APA Program Statistical Data, 
Table 8: Months to complete Small Business Taxpayer APAs. 
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initiatives to improve the APA process will have a beneficial effect on both SME and large business 
sector APAs. 
  
The ATO reports that the transactional net margin method (TNMM) continues to be the most 
commonly used TPM in APAs.55 This result is ascribed largely to taxpayers having ready access to 
independent comparable data in Australia and elsewhere to show that related party dealings achieve an 
arm's length outcome. Profit split methodologies are the second most common APA methodology in 
Australia. 
 
These methodologies are also the most widely used in relation to Canadian APAs, although here the 
profit split method remains the predominant TPM, followed closely by the TNMM: ' The use of a profit 
split methodology in a large number of APAs reflects Canada's view that it often provides a result more 
in keeping with the arm's length principle than the Transactional Net Margin Method (TNMM) when 
good quality comparable transactions are not available.'56 In particular, the CRA prefers the profit split 
methodology where tangible transactions take place between highly integrated companies, and where 
non-routine intangibles are involved.  Almost all APA transactions involving royalty payments are 
resolved using the profit split methodology - either as the TPM or as a test to determine a reasonable 
rate. 
 
By contrast, in the United States it is evident that the Comparable Profits Method (CPM) is the most 
frequently used TPM in APAs. According to the IRS, the reason for this is that 'reliable public data on 
comparable business activities of independent companies may be more readily available than potential 
CUP [comparable uncontrolled price] data.' 57  Other factors cited in favour of CPM are that 
comparability of resources employed, functions, risks, and other relevant considerations are more likely 
to exist than comparability of product, and that the CPM also tends to be less sensitive to differences in 
accounting practices between the tested part and comparable companies. In addition, the degree of 
functional comparability required to obtain a reliable result under the CPM is seen by the IRS as 
generally less than that required under transactional methods such as the Resale Price or Cost Plus 
methods. 
 
While the ATO, CRA and IRS all favour traditional transaction-based methods (which rely on data 
reflecting comparable uncontrolled transactions) in the first instance, considering these to be the most 
reliable way of discerning an arm's length price, in practice profit-based and even profit-split methods 
have emerged as the most commonly used methods in APAs in all three jurisdictions. The CRA has 
conceded that 'the complexity of modern business situations'58 makes it difficult to apply traditional 
transactional methods, while the ATO accepts that profit methods are 'consistent with the arm's length 
principle and most appropriate for cases where a more direct comparability on price or profit margin is 
not possible or practicable59.' Likewise the IRS has acknowledged that in relation to transfers of 
tangible property: 'It was the experience of the APA Program in 2003, that in the cases that came into 
the APA Program, sufficiently reliable CUP transactions were difficult to find. In APAs executed in 
2004, no Covered Transaction used the CUP method.'60 The IRS has also recognised the inherent 
difficulties of identifying external comparables for APAs involving intangible asset transactions.61  
 
There is the potential for disagreement in an APA between Canada and the United States in that the 
CRA advocates the TNMM approach in circumstances where it is necessary to go to methods that 
                                                          
55 ATO publication, above n 27, Issues and Methodologies Used. 
56 CRA APA Program Report 2004-2005, Program Statistics.  
57 IRS Announcement 2005-27, Transfer Pricing Methods and the Circumstances Leading to the Use of 
Those Methods. 
58 Information Circular 87-2R, International Transfer Pricing September 27, 1999, para. 90. 
59 Taxation Ruling TR 94/14 'Income tax: application of Division 13 of Part III (international profit 
shifting) - some basic concepts underlying the operation of Division 13 and some circumstances in 
which section 136AD will be applied' para. 349. 
60 IRS Announcement 2005-27, Transfer Pricing Methods and the circumstances Leading to the Use of 
those Methods. 
61 Ibid. 
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relate to profit, while the IRS favours the CPM where good comparables are not available.62 However, 
the CRA has stated that it will accept the CPM in limited circumstances, to the extent that its 
application conforms to the comparability standards set forth for the TNMM in the OECD 
Guidelines.63 
 
 
Benefits of an APA from the revenue authority standpoint 
 
The revenue authorities in both Australia64 and Canada explicitly list the benefits of entering into an 
APA in their most recent APA Program reports, with the CRA providing extensive information on the 
advantages to be gained. By contrast, the IRS does not provide a list of benefits in either the 2005 APA 
Program report or in any previous reports, although certain advantages of using APAs are referred to in 
passing. Revenue Procedure 2006-965, which provides guidance regarding the APA Program, also 
mentions various advantages of entering into an APA. From the standpoint of tax administrations, the 
advantages to be gained by a taxpayer entering into an APA fall into three main categories: certainty, 
cooperation and cost benefits.  
 
Certainty 
 
The CRA commences its list of benefits by referring to an APA's potential to resolve issues on a 
prospective basis, prior to any possible audit action being taken, thereby eliminating the use of 
hindsight in making a determination as to how arm's length parties would have conducted business.66 
Tax certainty is thus provided for up to five years,67 allowing taxpayers to reallocate resources to more 
pressing issues. If a bilateral or multilateral APA is used, a taxpayer can furthermore ensure that double 
taxation will not occur for the transactions covered by the APA.  
 
The ATO likewise highlights certainty as a reciprocal benefit for 'both us and taxpayers',68 resulting in 
the correct application of the arm's length principle and the elimination or reduction of the risk of 
double taxation arising in related party international dealings (presumably the risk is reduced rather 
than eliminated with a unilateral APA). It also specifically refers to an APA eliminating the risk of a 
transfer pricing audit. These advantages would apply for the term of the APA (usually three to five 
years), and possibly longer, as renewals of Australian APAs are becoming more popular (on average, a 
renewal now takes 60% less time than a new application).69 
 
The IRS makes no mention of certainty in its APA Program report, but Revenue Procedure 2006-9 
refers to the prospective nature of an APA giving taxpayers greater certainty regarding their TPMs, 
thus lessening their compliance burden.70 The IRS now favours an APA term of at least five years 
(unless a taxpayer states a compelling reason for a shorter term),71 consequently certainty would be 
provided for this period of time. 
 
                                                          
62  Nathan Boidman 'Revenue Canada releases details of advance pricing arrangements program' 
(Jul/Aug 2001) 53 Tax Executive Washington 275. 
63 Information Circular 87-2R, above n 58, para. 115. 
64 ATO publication, above n 27, 'Statement of the Purpose and Benefits of APAs and Considerations 
when Entering the Program'. 
65 2006-2 I.R.B. 
66 CRA APA Program Report 2004-2005, What are the benefits of entering into an APA? 
67 The CRA has specified in Information Circular 94-4R International Transfer Pricing: Advance 
Pricing Arrangements (APAs) March 16, 2001, Part IV- Content of an APA Submission para. 55 Term 
of an APA that 'The term of an APA is usually three to five years, but that may vary depending on the 
facts, circumstances, and resolution of the particular case.' 
68 ATO publication, above n 27, Statement of the Purpose and Benefits of APAs and Considerations 
when Entering the Program. 
69 Ibid, APA Processing Times. 
70 Rev. Proc. 2006-9, Section 2: Principles of the APA Program 01. 
71 Ibid, Section 4: Content Of APA Requests, section 4.07 provides that: 'Although the appropriate 
APA term is determined on a case-by-case basis, a request for an APA should propose an APA term of 
at least five years unless the taxpayer states a compelling reason for a shorter term'.  
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Cooperation 
 
The CRA currently presents the APA process as a cooperative venture, with the views of the taxpayer 
being made a priority consideration. The CRA asserts that in the majority of cases, it will agree with 
the TPM proposed by the taxpayer. In the event of the CRA preferring another methodology (the 
hierarchy outlined in the OECD is endorsed by the CRA), the rationale and basis for this alternative are 
presented to the taxpayer for discussion. In the words of the CRA: 'It is in this cooperative spirit and 
with the open sharing of information that trust and cooperation flourish - and the potentially adversarial 
nature of a transfer pricing audit is avoided.'72 
 
In its 2004-05 Program Update, the ATO takes a less conciliatory tone with prospective APA 
applicants. While it mentions that 'APAs should be conducted in a cooperative manner',73 it then goes 
on to state its expectations that taxpayers will act with integrity in relation to the program, provide 
requested information in a timely manner, and be reasonable in the proposals they make. The emphasis 
is thus on the taxpayer's obligations to the ATO, and specific reference is made to such obligations in 
terms of the taxpayers' charter.74 
 
The IRS describes the APA program as being 'designed to resolve…transfer pricing disputes in a 
principled, cooperative manner,'75 with the APA Program making 'every effort' to reach an agreement 
on the basis of the information provided in the taxpayer's application.76 
 
 
Cost benefits 
 
In its latest APA Program Report, the CRA emphasises the cost savings to be gained by taxpayers 
entering into the APA process by explaining that as nearly all Canadian taxpayers already maintain 
contemporaneous documentation requirements in order to support their transfer pricing transactions 
under section 247 of the ITA, an APA submission should require little additional cost. Current transfer 
pricing documentation plus a statement of company and industry expectations for the duration of the 
APA should be all that is required in the majority of cases. Taxpayers would then only need to 
demonstrate compliance with the terms of the APA for that period, rather than the more onerous task of 
demonstrating that their transfer pricing is arm's length. Where certain criteria are fulfilled, the CRA 
will usually agree to accept APA rollbacks and renewals, thereby resolving many years of potential tax 
issues in a single process. 
 
The APA process is further identified as ensuring a faster case resolution than that encountered in the 
'audit/double tax process'77. This saving in time and money is attributed to the experienced and highly 
skilled analysts employed by the Program. Prefiling meetings are offered free-of-charge, and may be 
conducted anonymously. The CRA does levy a non-refundable user charge for APAs, to cover 
anticipated 'out-of-pocket' costs, such as travel and accommodation expenses. Currently no charge is 
made for staff time.78 
 
The ATO, by contrast, simply refers to APAs providing an expectation of reduced costs and reduced 
disputes, use of Mutual Agreement Procedures and litigation.79 It also points out to taxpayers that it 
does not impose charges or fees for APAs. 
 
                                                          
72 CRA APA Program Report 2004-2005, What are the benefits of entering into an APA? 
73 ATO publication, above n 27, Statement of the Purpose and Benefits of APAs and Considerations 
when Entering the Program. 
74 Ibid, footnote 8. 
75 IRS Announcement 2005-27, Background. 
76 Ibid, The APA Process, (1) Application. 
77 CRA APA Program Report 2004-2005, What are the benefits of entering into an APA? 
78 Information Circular 94-4R, above n 67 para. 27.  
79 ATO publication, above n 27, Statement of the Purpose and Benefits of APAs and Considerations 
when Entering the Program.  
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The IRS does not promote APAs in terms of cost savings in its program report, probably because of the 
high user fees which apply to APA requests.80 This is especially the case with the recent rise in APA 
user fees detailed in Revenue Procedure 2006-9. 
 
The CRA's enthusiastic promotion of its APA Program is in line with its current vision statement that 
this will become the preferred dispute mechanism for transfer pricing issues. This represents a 
turnabout in its strategy, as it had steadfastly refused to consider APAs in the late 1980s, 'on the 
grounds that such an approach would somehow hamper the competent authority procedure in respect of 
issues arising after the fact.'81 Now it is envisaged that APAs will 'gradually replace the current cycle of 
domestic reassessment followed by a competent authority consideration.' 82The CRA cites the benefits 
to be gained from using an APA in terms of certainty, cooperation and cost savings, especially when 
taken against the backdrop of increasing transfer pricing audits in most tax jurisdictions. It refers to 
transfer pricing frequently being identified as the most contentious and complex issue facing MNEs as 
the reason for the promotion of the APA Program as its transfer pricing compliance tool of choice. 
 
The ATO, in turn, views APAs as part of its portfolio of products promoting compliance with 
international tax law, along with taxation rulings, risk reviews and audits.83 There appears to have been 
a shift in ATO thinking concerning APAs over the last year or so. In the 2003-04 APA Program Report 
the ATO went on record as promoting APAs because of their close fit with its strategic direction, 
'especially the cooperative compliance model in which a cooperative, self regulatory approach is the 
most desirable behaviour for us and for business.'84  However, the 2004-05 Update of the APA Program 
makes no mention of ATO promotion of APAs. Instead, the ATO now clearly states that: 'We believe 
that APAs do not have universal application to all taxpayers'.85 APAs are currently seen to be often 
complex both in their subject matter and in their negotiation, and should therefore, according to the 
ATO, only be entered into where appropriate.86  
 
The IRS has also exhibited a more guarded approach to APAs in recent years. The success of APAs as 
a controversy management tool has aroused a great deal of interest, not all of it welcome. A Senate 
Finance Committee inquiry into the APA program was launched on December 22, 2003 prompted by 
the recent increase in APAs.87 The senators instigating the review appeared to be of the opinion that 
MNEs were using APAs as a tax shelter. As mentioned above, the APA program has recently endured 
scrutiny from within, as well as input from the public, in order to advance the development of 
improvements to the program. Nevertheless, the statistics provided in the most recent IRS APA report 
revealed that 557 APAs had been executed between 1991 and 2004. Thus despite the controversy 
surrounding APAs in recent years there has been no waning of taxpayer enthusiasm for their use.  
 
 
Do APAs offer benefits to taxpayers? 
 
Whether entering into an APA offers certain benefits from a taxpayer perspective needs to be evaluated 
against the current alternative to an APA: preparing transfer pricing documentation and risking a 
transfer pricing audit.  
 
More than ever before, Australian taxpayers now run the risk of transfer pricing audits, and the new 
round of reviews for this financial year targets small and medium-sized enterprises as well as large 
                                                          
80 See Rev. Proc. 2006-9, Section 4: Content Of APA Requests 4.12. 
81 Boidman, above n 62 272. 
82 CRA APA Program Development Strategy above n 41, Vision Statement. 
83 ATO publication, above n 27, Statement of the Purpose and Benefits of APAs and Considerations 
when Entering the Program. 
84 ATO publication Advance Pricing Arrangement Program - Report on developments in 2003-04, 
October 2004, Benefits from APAs. 
85 ATO publication, above n 27, Ten Year Review of the Program. 
86 ATO publication, above n 27, Statement of the Purpose and Benefits of APAs and Considerations 
when Entering the Program 
87 C. Grassley 'Grassley, Baucus Launch Review of Whether Certain Multinationals Pay Fair Share of 
Taxes' Press Release, Monday, December 22, 2003 <http://grassley.senate.gov/releases/2003/p03r12-
22.htm>. 
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enterprises. Practitioners report that: 'as a matter of principle, the ATO will review transfer pricing as 
part of a taxpayer's audit or risk review. In addition, the ATO uses an automated risk engine, as well as 
transfer pricing record reviews to identify taxpayers that should undergo a specific transfer pricing 
audit.'88 
 
Canada has recently been described as 'one of the more aggressive transfer pricing jurisdictions',89 and 
there is no doubt that Canadian taxpayers today face considerable challenges in defending their transfer 
pricing during a CRA audit. This is especially the case as trained and specialized international 
examiners are now assigned by the CRA to focus on the taxpayer's transfer pricing transactions. These 
international examiners are highly motivated to find adjustments and are scrutinising transfer pricing 
transactions more closely than ever before, due in part to the strong recommendation put forth in the 
Auditor General of Canada's December 2002 Report that they need to be more effective in carrying out 
audits of international issues. 90  
 
Recent reports from transfer pricing specialists confirm that the CRA's zeal to challenge transfer 
pricing transactions had not abated by mid-2005 - if anything, it had intensified91:  
 
The CRA continues to actively scrutinize and audit taxpayers' transfer pricing, and has and 
continues to commit greater resources into the area of transfer pricing audits. There is no 
doubt that the CRA views transfer pricing and, in particular, the audit and reassessment of a 
taxpayer's transfer pricing to be a lucrative source of tax revenue.92 
 
At the same time, transfer pricing practitioners in the United States report the risk of transfer pricing 
scrutiny during a tax audit to be high: 'Transfer pricing is extensively regulated and the recent directive 
on enforcing contemporaneous documentation violations indicates that scrutiny will increase'.93 
 
The ATO, the CRA and the IRS all regard an APA as a binding agreement between the tax authority 
and the taxpayer. By entering into an APA, a taxpayer can obtain greater certainty by resolving 
contentious issues before an audit is undertaken. Companies with complex or unique transfer pricing 
issues (such as transactions involving intangible assets), with high volumes of interaffiliate transactions, 
with histories of low profitability, or which for some other reason are at a higher risk of a transfer 
pricing audit, may find entering into an APA to be a beneficial move. On the other hand, entering into 
an APA may be inappropriate where MNEs foresee material changes to their industries, markets or the 
way they do business during the proposed term of an APA, as this may give rise to a need to 
renegotiate or even terminate the APA.94  
 
Apart from providing certainty in what would otherwise be an inherently complex and uncertain 
situation, an advantage of the APA process over administrative or judicial procedures is that it is more 
of a cooperative venture, rather than an adversarial undertaking. Tax practitioners have recently 
reported that 'Australian APAs are usually negotiated in a cooperative and solution-focused manner, 
allowing for more realistic results when compared to the aggressive positions taken by the ATO in 
audit situations.'95 A similar view has been expressed in relation to the CRA. The use of an APA as a 
means of confronting the high incidence of transfer pricing adjustments has been described as a 'unique' 
option in the Canadian transfer pricing environment in that, despite the CRA auditors' aggressiveness in 
                                                          
88 Ernst & Young Transfer Pricing Global Reference Guide August 2005, Australia. 
89 Martin Przysuski, BDO Dunwoody, Toronto 'What Do Canada's Transfer Pricing Recommendations 
Mean for Taxpayers?' (September 2005) Tax Planning International Transfer Pricing 8. 
90 Gordon Denusik 'CCRA Transfer Pricing Disputes' (October 2003) Beyond Numbers Vancouver 14. 
91 Gordon Denusik & Willard Sing 'Transfer Pricing: Recent Developments' (Jun/Jul 2005) Beyond 
Numbers 2. The authors add: 'This statement is based on the personal experience of the authors, as well 
as on the views of other practitioners and the statements of, and actions undertaken by, the CRA'.  
92 Ibid. 
93 Ernst & Young Transfer Pricing Global Reference Guide August 2005, United States.  
94  See: Claude Lemelin 'Canada's Advance Pricing Agreement Program Gets Its Second Wind' 
(October 2003) Transcend PricewaterhouseCoopers Transfer Pricing Update 1. See also:  Lau above n 
11 3. 
95 Ernst & Young Transfer Pricing Global Reference Guide August 2005, Australia. 
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scrutinizing transfer pricing arrangements, it is seen by many taxpayers as 'helping the Canadian 
multinational by negotiating an acceptable deal with other tax authorities.'96 
 
However, despite the more cooperative environment of an APA, some Canadian taxpayers may be 
reluctant to enter into an APA on the grounds that APA documentation may be used in a subsequent 
audit, even where the APA request was withdrawn by the taxpayer, or the APA was cancelled or 
revoked. While the APA program is separate from the audit program, and a request for an APA does 
not trigger an audit investigation, the revised Information Circular 94-4R97 makes it clear that 'All 
information obtained or generated during the APA process is for the purpose of administering the Act' 
and 'APAs, and the information we obtain or generate during the APA process, including commercially 
sensitive and proprietary data, relate directly to your potential tax liability under the Act'.98 While an 
APA may not be advisable for an MNE with fiscal skeletons in its closet, anecdotal evidence suggests 
that this policy has not proved detrimental to the program so far, as very few APAs remain unresolved 
and therefore potentially open to audit activity. 
 
Revenue Procedure 2006-9, released on December 19, 2005, continues to emphasise the US APA 
Program's focus on principled negotiation and cooperative decision-making. 99  The APA team's 
commitment to hearing the taxpayer's side of the story through this interactive process is one of the 
reasons why many US-based MNEs have availed themselves 'of the opportunity to proactively manage 
their transfer pricing compliance obligations in a nonadversarial forum.'100  
 
The cooperative environment of an APA may also be beneficial when dealing with foreign revenue 
authorities. An APA may be particularly appropriate where there are 'differences in the approach of 
other tax administrators to certain transfer-pricing issues'101 This may be apposite in the Canada -
United States context, where a distinct lack of cordiality has been noted in competent authority 
relations.102 In fact, avoiding the risk of a CRA-IRS disagreement has been put forward by transfer 
pricing practitioners as a reason for seeking an APA rather than relying on either documentation or 
competent authority procedures to resolve any issues that might arise.103 An APA's potential to lessen 
disputes with other revenue authorities has been noted by the US Council for International Business:  
 
Our experience with the program indicates that, in the bilateral or even multilateral context, it 
can exert pressure on the relevant foreign tax authorities to agree upfront to the proposed 
cross-border pricing arrangement, creating a win-win scenario for the taxpayer as well as the 
two (or more) relevant tax administrations.104 
 
                                                          
96 Deac, above n 21 3. 
97 Information Circular 94-4R, above n 67. This circular cancelled and replaced Information Circular 
94-4, dated December 30, 1994. 
98 Ibid, Part VIII - Use, Disclosure, and Protection of Information. 
99 Rev. Proc. 2006-9, Section 2: Principles of the APA Program. 
100 Robert S. Kirschenbaum & Patricia W. Wong 'Rev.Proc. 2004-40: Updated APA Procedures: More 
Than Meets The Eye' (August 2004) 5 Baker & McKenzie Tax News and Developments 5. 
101 Deac, above n 21 3. 
102 This has been widely attributed to the CRA very aggressively pursuing transfer pricing audits. 
According to both US and Canadian practitioners: 'In 2003, sources within the U.S. Competent 
Authority indicated that Canadian-initiated adjustments accounted for over 80 percent of the double tax 
cases between the two countries, so the emphasis on APAs as the preferred mechanism to resolve 
transfer pricing issues may be equated to the party holding the stick also offering the carrot.'  Harris et 
al, above n 43, 7. Furthermore, a Canadian tax practitioner has reported that during a recent Tax 
Executives Institute (TEI) roundtable, Canadian and US competent authorities indicated that more than 
90 percent of the competent authority cases brought under the mutual agreement procedure of the 
Canada-US income tax treaty occur as a result of Canadian-proposed adjustments. See: Francois 
Vincent, KPMG partner Montreal, quoted in Anonymous 'Establishing and defending intercompany 
transfer prices for goods, services and intangibles in Brazil, Canada, France, Germany, Japan, Mexico 
and the United Kingdom' (Mar 2003) 81 Taxes Chicago 67.  
103 Boidman, above n 62 275. See also: Harris et al, above n 43 7. 
104 Richard M. Hammer 'Advance Pricing Agreements Under the Microscope' (April 8, 2005) 34 Tax 
Management International Journal 235. 
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Although the ATO does not charge a fee for processing an APA request, there are the obvious costs of 
gathering all the information required for an APA. An Australian transfer pricing team has been 
described by its leader as employing '15 economists and a raft of accountants and lawyers engaged in 
constructing documents the size of a phone book in order to acquire an APA.' 105  Australian 
practitioners have warned taxpayers to carefully evaluate whether an APA would be appropriate in 
their circumstances, as the APA application process may be 'expensive and time-consuming'.106 In 
addition, the ATO has expressed a preference for APAs that cover all of a business's international 
related party dealings, although APAs limited to specific groups of related party transactions may be 
considered.107 This stance 'may increase the cost and complexity of the process, and would need to be 
weighed up against the benefits that the APA may provide.'108 
 
APAs may also prove costly in that a taxpayer must demonstrate that the proposed TPM produces 
arm's length results between the taxpayer and the related foreign party. The Australian use of the 
TNMM has meant that: 
 
Companies have to find exactly the event that created the revenue and then compare it with a 
comparable company in the same industry in order to prove that its margins were valid. It has 
to do this across every line or product, and document the entire business process and 
document how they came to the final calculation.109 
 
The difficulties of documenting the TNMM as a proposed APA methodology have been heightened by 
the ATO's conclusion that comparison with private companies may not always be valid, as private 
companies may not be as profitable as public companies. This is having a detrimental effect on 
securing effective comparisons vital to a demonstration of the 'arm's length' nature of transactions.110 
 
A Canadian transfer pricing practitioner, formerly an international tax auditor with the CRA for eleven 
years, has characterised entering into an APA as a fairly expensive and time-consuming process for any 
taxpayer.111 He has suggested that in deciding whether or not to pursue an APA, a taxpayer should 
conduct a 'thorough cost-benefit analysis of the transfer pricing risk exposure, the complexity of 
transfer pricing issues involved, the time commitment and the costs involved to complete an APA 
program.'112 An APA may be appropriate where transfer pricing issues are highly complex and where 
the revenue amounts from such transactions are significant, as these 'increase the possibility of repeated 
transfer pricing audits by the CRA and potentially damaging reassessments every year.'113 A taxpayer 
with a history of repeated transfer pricing examinations and adverse reassessments may also be an ideal 
candidate for an APA. 
 
In Canada, the lengthy and costly approval process for each applicant has made the program less 
attractive to small and medium-sized corporations.114 However, a simplified, less costly version of the 
                                                          
105 David Lewis, Ernst & Young, quoted in Mark Abernethy 'The Tangled Transfer Web' (May 2005) 
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110 'This is really pushing the profession right now - if we can't find a way to use private companies as 
our comparisons, the compliance costs of this will be onerous to the companies.' David Lewis, quoted 
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process became available for smaller MNEs in 2005.115 The Small Business APA program has a fixed, 
nonrefundable administrative fee of $5,000. 
 
In order to be eligible for the Program, a taxpayer's gross revenue must be less than $50 million or the 
proposed transaction to be covered must be less than $10 million, and only transactions of tangible 
goods (which have not been bundled with non-routine intangibles) and routine services will be covered. 
The Program will not address complex financial transactions. In addition, only unilateral APAs, 
without the option of a rollback, will be accepted for small businesses. The only material a company 
will be required to submit will be a functional analysis, and annual reporting is limited to a written 
statement detailing whether or not critical assumptions have been breached.  
 
The fact that bilateral or multilateral APAs are not available may discourage some small businesses 
from pursuing a Small Business APA, along with the lack of provision for rollbacks. Nevertheless, 
practitioners have commented that participation in this new Program could be advantageous for many 
small businesses, with the chief benefits once again being 'certainty and protection from a CRA audit 
for up to five years.'116  
 
Even though entering into an APA may constitute a significant investment for Canadian MNEs, both in 
terms of time and costs, the fact that the term of an APA is usually 3-5 years and renewals are available 
means that they 'often can cost much less than successive transfer pricing audits'117 which could take 
many years to conclude. 
 
In the United States, in addition to the substantial costs of preparing an APA, taxpayers also have to 
pay user fees. Increased fees are applicable to all APA requests received on or after February 1, 
2006.118 Standard APA requests, which previously attracted fees of $15,000 - 25,000 have increased to 
$50,000, while the fees for a small business APA request have increased from $5,000 to $22,500. APA 
renewal fees have increased from $7,500 to $35,000, and APA amendments now attract a user fee of 
$10,000 where previously these were offered free of charge.119  
 
These dramatic increases in user fees represent a substantial drawback to an MNE utilising the IRS's 
APA Program, especially where small businesses are concerned. US-based small businesses are now at 
a considerable disadvantage in the APA arena when compared to their Canadian and Australian 
counterparts.  It has therefore become more important than ever that US MNEs carefully consider 
alternative strategies for managing their transfer pricing before embarking on an APA. Even apart from 
user fees, the cost of obtaining an APA is likely to exceed the cost of maintaining the internal 
documentation necessary to avoid transfer pricing penalties, as the company performs much of the 
work of an audit for a tax administration.120 This needs to be balanced against the significant protection 
from audits, adjustments and penalties offered by an APA, especially where a bilateral or multilateral 
agreement is involved. 
 
 
Future directions 
 
It is not surprising that, with the increasing focus on transfer pricing activities by many of the world's 
revenue authorities and the heightened risk of transfer pricing audits, adjustments and penalties, the 
number of MNEs opting to use APAs as a controversy management tool continues to grow, and that 
Australian MNEs provide no exception to this general trend. In the 2005-05 financial year, Australian 
MNEs completed bilateral APAs with Canada, Denmark, Japan, Korea, New Zealand and the United 
States, with Denmark and Korea being new APA partners.121 
 
                                                          
115 On March 18, 2005, the CRA released Information Circular 94-4R (Special Release), Advance 
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Some of the future directions of the APA program in Australia, as envisaged by the ATO, can be seen 
by a change in attitude from the enthusiastic promotion of APAs to a more selective strategy. For 
example, although there have been an increasing number of renewals of APAs, the ATO reports that it 
has had discussions with MNE candidates for renewals 'whether their transfer pricing issues were now 
sufficiently established so that they no longer needed the high level of certainty that is implicit with an 
APA.'122 This implies that in future, MNEs may experience APAs as a transition phase wherein they 
'get their house in order' to the satisfaction of the ATO, and then continue along the lines previously 
established by the APA without the need to formally renew their arrangement with the tax 
administration. At the present time some renewals of Australian APAs have not been considered 
necessary, while other MNEs have opted for renewal on the basis that this is more cost effective than 
preparing documentation studies.  
 
At the same time, 16 of the 26 new APAs completed in 2004-05 came about after the ATO 'made 
contact to either assess the risk of a transfer pricing audit or undertake an audit.'123 Practitioners have 
commented that this statistic 'appears to somewhat contradict the inherent voluntary nature of an APA 
in Australia.'124 
 
In deciding which cases should be included in the APA program in the future, the ATO has set out 
stricter admission criteria than those contained in TR 95/23, so that APAs with the closest alignment to 
program expectations can be accepted. In this regard, the ATO now highlights the need to ensure that 
the cost and effort of obtaining an APA is proportionate to the benefits obtained.  
 
In the future, the ATO will seek to retain flexibility to utilise its resources on APAs that will realise the 
greatest benefits, either in commercial certainty or tax compliance. Although the ATO remains 
committed to the APA program and encourages MNEs with significant levels of international related 
party dealings to consider APAs, 'it appears that the continued growth of the APA program in Australia 
will be dependent on sufficient interest from taxpayers with circumstances that arouse the interest of 
the ATO.'125 
 
The future directions of the APA program in Australia contrasts sharply with the APA program 
development strategy outlined by the CRA. In Canada, a main concern is that, despite the many 
benefits of entering into an APA, a number of taxpayers have not yet investigated the program.126 
Consequently the CRA aims to increase the awareness of stakeholders in the APA process. It plans to 
continue to actively promote APAs to taxpayers as a controversy management tool, in the hopes that 
this 'will result in more taxpayers wishing to explore the benefits of the APA Program.'127 
 
The foremost strategic goal of the CRA is to 'improve the quality of service to clients.'128 The APA 
program is promoted as not only giving clients an alternative means of complying with their transfer 
pricing obligations, but providing prospective tax certainty on international, related-party transactions 
and 'one-stop-shopping' for domestic and international compliance, thus achieving an improved service 
to clients. Developing and strengthening partnerships is an important objective for the CRA, as it sees 
the APA program to be founded upon the cooperation and collaboration of all stakeholders, including 
taxpayers, foreign tax administrations and the international tax community at large.  
 
As mentioned above, the CRA vision is that APAs will become the preferred dispute resolution tool of 
choice, with APAs gradually replacing domestic reassessment followed by competent authority 
consideration. An increase in the number of APAs would allow the CRA to 'reallocate audit resources, 
increase audit coverage and ultimately shift the audit focus to higher-risk taxpayers.'129 The intention is 
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127 CRA APA Program Report 2004-2005 6. 
128 CRA APA Program Development Strategy, above n 41 1.  
129 Ibid. 
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that overall compliance will be enhanced by shifting more international files from enforced compliance 
to assisted and voluntary compliance. In contrast to the ATO's new direction of tightening the 
suitability factors for an APA and viewing them as only a part of its portfolio of products that promote 
compliance with international tax law, the CRA sees the overall success of the APA program as 
depending upon achieving a critical mass of APAs in the near future, as well as long-term sustainable 
growth. In 2004, the CRA stated that it was looking to increase not only the number of bilateral and 
multilateral APAs with its largest trading partners (the United States is by far the dominant treaty 
partner country when it comes to APAs), but also to diversify the APA workload to reduce the 
program's dependence on the United States.130 
 
Finally, the fact that the IRS has issued a new version of the rules governing the Advance Pricing 
Agreement Program within 18 months of the previous revision of such guidance indicates an increased 
focus on the viability of the APA program, especially as in the past a gap of five to eight years between 
updates has been the norm. The Chief Counsel for the IRS has responded to mounting pressures to 
strengthen the APA program by introducing various initiatives, ranging from stricter adherence to case 
management procedures to office specialization and enhancement of resources. The main future goal 
and direction of the APA program in the United States appears to be the making of a concerted effort to 
overcome the resource constraints that have dogged it over the past few years, compelling the US 
Commissioner for Internal Revenue to describe it as 'a victim of its own success'.131 There seems to be 
widespread recognition that the demand for APAs has outstripped the program's resources. 
 
The Chief Counsel outlined the reasons for the future direction of the APA program as follows: 
 
'With scarce resources, the APA program simply cannot afford to have cases linger on its 
docket. It spawns inefficiency, and we don't have that luxury. The new case management 
procedures are a way to elevate problem cases automatically, to figure out what the problem is, 
and either to fix it or to walk away.'132 
 
Only time will tell what effect these new initiatives, especially the recent drastic increase of user fees 
for APAs, will have on the future of the US APA program. 
 
Taxpayers currently have a range of options available for resolving transfer pricing issues, with APAs 
providing one avenue that is currently receiving increased interest from MNEs in Australia, Canada 
and the United States. In investigating the current global trends in the APA arena, it is necessary to be 
aware of the differing transfer pricing agendas of the various revenue authorities. While Australia, 
Canada and the United States are closely connected through double taxation agreements as well as 
bilateral APAs, the future directions of their APA programs appear to be, at least to some extent, 
divergent. There is a need to be aware of the possible benefits that an APA can offer, as well as careful 
consideration of the potential pitfalls, especially in terms of the cost and time necessary to complete 
such an arrangement. Taxpayers need to bear in mind the complications that might arise from 
submitting the sensitive company information necessary for the completion of an APA, along with the 
factors influencing the current and future positions adopted by revenue authorities. 
 
Ultimately, MNEs considering entering into APAs with the ATO, the CRA and/or the IRS must ask 
themselves if they are better off being 'in bed with' the revenue authority in question, or whether they 
should be kept 'at arm's length'.133 
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